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VIRTUAL CHILD PORN: The Law and the Semiotics of the Image 

In April 2002 the Supreme Court delivered its judgment of a case involving 
"virtual child pornography." My concern here is to discuss the underlying issues 
of this case and elaborate some of the implications and closely related issues. I 
believe there is a considerable gap between the development of visual semiotic 
analysis in our field and visual culture studies one the one hand and on the other 
hand, the juridical and political fields of policy, law, and enforcement. It is a 
somewhat familiar gesture to critique established agencies for not understanding 
visual culture. But, examining these issues reveals some of the signifying 
absences, gaps, and fissures in contemporary media studies. That is problems 
with "our" theories are revealed when set against the pragmatics of the existing 
social world. 

To give a little background: in 1996 the Congress passed an act attempting to 
control what was seen as a menacing availability of pornography to children 
using the Internet. Communications Decency Act. The provisions of that law 
were immediately challenged and were never put into effect because the 
Supreme Court found the law too sweeping and thus interfering with legally 
protected free speech. Subsequently, Congress passed the Child Online 
Protection ACT (COPA) abd then Child Pornography Protection Act (CPPA) 
which is what I'm dealing with today. Earlier this month, the Supreme Court 



returned to the lower courts matters involving the issue of community standards 
in relation to Internet pornography, (this might be what you heard most recently) 

In the past, the mere fact of a photograph (or movie or video or other 
reproductive technology) of a child engaged in sexual activity was evidence of a 
crime in they eyes of the law. The image was proof. [New York v. Ferber, 1982] 
However the current state of image art allows virtual images of children engaged 
in sexual acts when those images were created without the participation of 
children in sexual activity. In the last 5 or 6 years, for example, the most familiar 
or commonly available images of this kind on the Internet were of young teen 
star Britny Spears both nude and engaged in sexual behavior. The images were 
manufactured by combining publicity images of the star's face with the bodies of 
other, presumably adult, women. Legally, adult in the US means 18 years of age 
or over. 1 These recombinant images, relatively easily manufactured with 
Photoshop and other digital image manipulation programs, can be easily 
published on he web and circulate quickly and widely. 

Computer constructed or modified images can produce "plausible" photo¬ 
realistic images which do not document what they purport to show. Previous 
US laws interpreted pornographic drawings as different from photo images, and 
not actionable as child pornography. (For example, Japanese anime and manga- 

1 Age of consent for sexual activity and marriage varies from state 
to state. Drive at 18, vote at 18, but cannot legally drink alcohol 
until 21. Example of Traci Lords. 



style images of child sexuality are easily found on the Internet as are cartoon 

images of The Simpsons engaged in sexual activities.) Technically, simple 

photographic nudity of children is not presently actionable. 2 

elabaorate from footnote 

example of Russian/Ukranian "Lolita" sites. 


2 But in fact, enforcement and prosecution vary. All photo 
processors are required to report to local police any images of nude 
children or clothed children posed in sexually suggestive ways. 
However, there is then a judgment call by police and prosecutors. 
Thus some parents are arrested for child pornography who have 
taken pictures of the kids in the bathtub or such). In the worst 
cases, the children are taken by Child and family Services until the 
matter can be settled. Professional photographers have also run 
afoul of the law, most famously Sally Mann for pictures of her 
children, Jock sturges for pictures of minors taken with the 
parent’s permission, and similarly, Robert Mapplethorpe. Edward 
Weston in his published nudes. So, I want to acknowledge that his 
happens, but s pictures of children (often among adults) in 
nudist/naturist publications and websites, are technically legal. 



The decision the Court faced was if recombinant photo realistic images and 
Computer Generated Images (CGIs) are granted the "free speech" protections or 
if they fall into another category. Similarly, photo images of models who appear 
to be underage were considered by the Court. At present such images appear in 
print and on the Internet with the editorial framework that young women (in 
particular) have just turned 18 (the standard age of consent in the US). However 
in the past, from time to time, particularly in the Reagan era, such images were 
proscribed. 

On April 16, 2002, the Supreme Court gave its verdict in Ashcroft v Free Speech 
Coalition, challenging a provision of the 1996 Child Pornography Prevention Act. 
By a split decision, the majority affirmed that visual child pornography remains 
centrally defined by the fact that it is the recording of a crime and that its 
production creates victims. With virtual images, the 6-3 majority reasoned. 

The point being here, that sexually suggestive is a judgment call 
and that you can easily find within our contemporary US culture 
many examples of overlapping confusion—kids in underwear or 
swim suit ads may be censored, while kids dancing suggestively 
(e.g., bump and grind and other adult dances) can be found in child 
modeling contests (e.g., Jon Benet Ramsey), child model websites, 
and some children’s entertainment e.g. the V Venezuelan tv show 
broadcast in the US on Spanish language networks “el club de los 
tigritos” 



these two elements are not present. In another aspect the court decided 7-2 that 
the government could not criminalize presenting adults as children, which the 
CPPA had included. For the CPPA, "appears to be" was actionable, as was any 
advertising or merchandizing that promised underage sexual depictions, even if 
these were not in the image object. Justice O'Connor found that "appears to be" 
in the CPPA covered two categories of speech: pornographic images of adults 
that look like children ("youthful-adult Pornography") and pornographic images 
of children created wholly on a computer without using any actual children 
("virtual-child pornography"). She found the ban on the former too broad and 
therefore unacceptable, but she did not agree that the ban on virtual-child 
pornography was unacceptable. 

I want to talk about the complexity of these matters and try to compare the 
understanding of images developed in cinema studies and related visual culture 
analysis with the concerns of the governmental system, which though legislation 
to create laws around child pornography, executive administration of the laws 
by police and prosecutors, and with judicial court decisions on the 
constitutionality of such laws and the guilt or innocence of those brought before 
the law. 


As has been widely noted, the internet creates a global community. Thus the 
concept of "community standards" which was the key provision in the 1972 
Miller decision which is the baseline legal standard for subsequent reasoning, 
allowed that different places could regulate pornography in different ways. 



Functionally this meant that local prosecutors made decisions about what was 
acceptable and not, and police then followed these guidelines. Businesses 
adapted to the local conditions, and thus different locales might allow different 
materials to be sold, for example in the early 1980s, postal inspectors used 
Tennessee with very strict laws and interpretations, to take action against 
national mail order pornography. The businesses shifted to UPS and similar 
delivery services to avoid the problem. 

But the internet negates this standard, since it is available nationally and 
internationally. In a case decided this month, the Supreme Court returned to the 
appeals court, a case dealing with this issue. The justices were quite diverse in 
their reasoning, with the most conservative members indicating that they would 
make the most conservative locality the national norm, and the more liberal 
members finding this unreasonable. So the issue will doubtless return at a future 
time. 

defining child / adult 

Part of the problem here is that defining “child" is neither simple nor consistent 
in the law. In the US the age of consent for legal sexual activities ranges from 14 
(Iowa, Missouri) to 18; the age for operating a motor vehicle is 16, the age for 
voting is 18 and the age for drinking alcohol is 21. For pornographic images, the 
model must be 18 for the image to be legal. In a famous case from the 1980s, it 
was found that Traci Lords had made about 200 pornographic films before the 
age of 18, even operating her own production company. When it was discovered 



she was underage, all of those images, films, and videos became child 
pornography, and possession of them is illegal. However, it is reported that 
some of her work from that period is available in France and the Netherlands, 
which use a different age of majority for sexual images. 

Some analysts want to distinguish pre-adolescent children from adolescent 
children in setting up the terms of this discussion. (I have heard such 
distinctions recently in news reports and commentary regarding the current 
scandal of Catholic priests found to be pedophiles.) But defining borders, 
particularly in visual terms, is a very tricky business. Because human beings go 
through stages of development—both physical and emotional—by degrees of 
change, and because there is no consistent correlation to actual age in physical 
markers, the norms for the attempt to distinguish pre-pubescent, pubescent, 
adolescent, and adult by secondary sexual characteristics is not self-evident. For 
example, the appeal to physical development is confounded by considerable 
variation in breast or penis size. The appearance and amount of pubic hair varies 
with individuals, and further cannot be reliable since it can be shaved, and so 
forth. This is of course crucial for consideration of a visual image. 

In delivering the majority opinion on the CPPA, Justice Kennedy wrote that the 
CPPA prohibits speech despite its serious artistic, political, or scientific value. To 
quote: 



While Justice Kennedy recalls the film depicting "a teenage girl...yields herself to 
the gratification of a middle-aged man" I presume that those of us in film studies 
recognize this as tabula, to use David Bordwell's recirculation of the Russian 
Formalist concept. That is. Justice Kennedy constructs this event in his memorial 
experience / interpretation of the film. Whereas, using a properly Bordwellian 
analysis of the film's narration, we would say that the scene shows the desire of 
the middle aged man (Lester, the Kevin Spacey character) for his daughter's 
girlfriend, but not the action. The fantasy, not the actual behavior is depicted. 

Clearly, at this point we have something to say in erms of visual analysis 


The paper will be based on a close reading of the Supreme Court documents in 
the context of theoretical and practical work in image analysis developed over 
the past 30 years in visual culture studies, film, and photography studies, along 
with newer work on virtual images. These two different systems of discourse, 
the juridical and the aesthetic, examine the same object with different tools, 
understandings, and effects. This paper will consider in particular the limits of 



legal reasoning which must reconcile scientific understanding with social policy 
and visual culture analysis which runs into limit cases when social/political 
boundaries enter the picture. 



